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FINAL ORDER 

On November 15, 16, 19, and 20, 2007, a quorum of members of the West Virginia 

Environmental Quality Board ("Board") convened in Charleston, West Virginia and held an 



evidentiary hearing in the above referenced appeals. At this hearing, the parties appeared by 

counsel. At the conclusion of the hearing, the Board announced it would establish a schedule for 

the parties' submission of proposed findings of fact and conclusions of law. On January 4, 2008, 

the Board provided the parties with the briefing schedule. The Board considered the proposed 

findings of fact submitted by the parties. Upon the testimony heard, evidence adduced, the 

submissions of the parties, the certified record, and the hearing transcript, the Board hereby in 

unanimity REMANDS the permit and ORDERS the WVDEP to modify the permit consistent 

with the findings, conclusions, and directions of this final order. 

I. PROCEDURAL BACKGROUND 

On May 4, 2007, the West Virginia Highlands Conservancy, the Ohio Valley 

Environmental Coalition, and Coal River Mountain Watch ("Appellants") appealed seventy- 

eight (78) compliance orders issued by tlie West Virginia Department of Environmental 

Protection ("DEP"), Appeal No. 07-10-EQB. Two (2) compliance orders that were not included 

in Appeal No. 07-10-EQB were challenged in a second appeal filed on May 8, 2007, Appeal No. 

07-12-EQB. By the Board's order of September 5, 2007, the two appeals were consolidated and 

nine of the eighty challenged orders were dismissed on the voluntary request of Appellants. 

(Bd.'s Order of 9/6/07.) 

By the Board's order of September 28, 2007, a four-day evidentiary hearing was set in 

the appeals for November 15, 16, 19, and 20, 2007. (Bd.'s Order of 9/28/07.) Prior to that 

hearing, two orders were dismissed as moot and the Board dismissed an additional 44 orders 

from the appeals without prejudice, on the joint motion of the Appellants and Intervenors. (Bd's 

Orders of 11/14/07.) Finally, during the hearing, the Board dismissed one further order fiom the 

appeals as moot, on the motion of the Appellants. (Tr. vol. 2, 5, November 16, 2007.) 



Through the attrition described above, these appeals have been pared down to a challenge 

of the 24 compliance orders issued by DEP on April 5, 2007, associated with the following 

permits: (1) Apogee Coal Company, LLC's WV/NPDES Permit Number WV0099520; (2) 

Appalachian Fuels, LLC's WVAVPDES Permit Number WV0097144; (3) Black Wolf Mining 

Company's WVNPDES Permit Number WV1006029; (4) Black Wolf Mining Company's 

WV/NPDES Permit Number WV1006118; (5) Catenary Coal Company's WVNPDES Permit 

Number WV0096962; (6) Catenary Coal Company's W V N D E S  Permit Number WV1014684; 

(7) Coal-Mac, Inc.'s WV/NPDES Permit Number WV0068764; (8) Consolidation Coal 

Company's WV/NPDES Permit Number WV0040711; (9) Eastern Associated Coal Corp.'s 

WV/NPDES Permit Number WV0099015; (10) Elk Run Coal Company, Inc.'s W V N D E S  

Permit Number WV1015848; (11) Hawthorne Coal Company, Inc.'s WV/NPDES Permit 

Number WV0039471; (12) ICG Eastern's W V N D E S  Permit Number WV0094889; (13) 

Independence Coal Company, Inc.'s WV/NPDES Permit Number WV1003887; (14) 

Independence Coal Company, Inc.'s WV/NPDES Permit Number WV1004140; (15) 

Independence Coal Company, Inc.'s WVNPDES Permit Number WV1016024; (16) 

Independence Coal Company, Inc. 's WV/NPDES Permit Number WV 10 16890; (1 7) Jacks 

Branch Coal Company's WVNPDES Permit Number WV0093912; (18) Maple Coal 

Company's WV/NPDES Permit Number WV1009311; (19) Marfork Coal Company's 

WV/NPDES Permit Number WV10 1478 1 ; (20) Mingo Logan Coal Company's WV/NPDES 

Permit Number WV0065889; (21) Mingo Logan Coal Company's WVINPDES Permit Number 

WV1011120; (22) Mingo Logan Coal Company's WV/NPDES Permit Number WV1004956; 

(23) Paynter Branch Mining, Inc.'s WVAVPDES Permit Number WV1016440; and (24) 

Riverside Energy Company's WVNPDES Permit Number WV1018776. All but two of the 



recipients of those 24 orders intervened in this matter: Appalachian Fuels, LLC, and Black Wolf 

Mining Company. 

An evidentiary hearing before a quorum of the members of the Board was held on 

November 15, 16, 19, 20, 2007. The Board was comprised of Dr. Edward Snyder, Chairperson; 

Dr. D. Scott Simonton; Edward C. Armbrecht, Jr.; William H. Gillespie; and Dr. James Van 

Gundy. Appellants were represented by Derek Teaney, Esquire and Joseph M. Lovett, Esquire 

with the Appalachian Center for the Economy and the Environment. Appellee was represented 

by Heather Connolly, Esquire and Christopher Howard, Esquire of the Department of 

Environmental Protection's Office of Legal Services. Intervenors Consolidation Coal Company, 

Maple Coal Company and Paynter Branch Mining were represented by Chnstopher B. Power, 

Esquire and Robert B. Stonestreet, Esquire with Dinsmore & Shohl. Intervenors Hawthorne 

Coal Company, ICG Eastern, LLC and Riverside Energy were represented by Allyn G. Turner, 

Esquire and Andrew B. McCallister, Esquire with Spilman Thomas & Battle. Intervenors 

Eastern Associated Coal Company; Catenary Coal Company, LLC; Mingo Logan Coal 

Company; Independence Coal Company; Jacks Branch Coal Company; Marfork Coal Company, 

Inc.; Elk Run Coal Company, Inc.; Coal-Mac, Inc. dba Phoenix Coal-Mac Mining, Inc.; and 

Apogee Coal Company, LLC were represented by Robert McLusky, Esquire and Blair Gardner, 

Esquire with Jackson Kelly, PLLC. 

At the hearing, Appellants' Exhibits 1 through 6, 7A through 7X, and 8 through 13 were 

admitted into evidence. Appellee's Exhibits 1 through 5 were admitted into evidence. Exhibits 

presented by Intervenors Consolidation Coal Company, Maple Coal Company and Paynter 

Branch Mining were admitted into evidence and designated as ''Dinsmore 1" through ''Dinsmore 

7." Exhibit 1 presented by Intervenors Hawthorne Coal Company, ICG Eastern, LLC and 



Riverside Energy was admitted into evidence and designated as "Spilman I ." Exhibits presented 

by Intervenors Eastern Associated Coal Company; Catenary Coal Company, LLC; Mingo Logan 

Coal Company; hdependence Coal Company; Jacks Branch Coal Company; Marfork Coal 

Company, Inc.; Elk Run Coal Company, Inc.; Coal-Mac, Inc. dba Phoenix Coal-Mac Mining, 

Inc.; and Apogee Coal Company, LLC were admitted into evidence and designated as "Jackson 

Kelly 1 " through "Jackson Kelly 5 ." 

During the scheduled briefing phase of the appeal, Appellants' requested the Board take 

judicial notice of the official records of the WV Secretary of State's Office listing Pauline 

Canterberry as an officer of the non-profit organization Coal River Mountain Watch. Intervenor 

Elk Run Mining Company, Inc. filed a response in opposition to the Appellants' Motion. Elk 

Run argued the Appellants inappropriately seek the Board to take judicial notice of a key 

disputed matter in this case - the standing of Coal River Mountain Watch. 

The Procedural Rules Governing Appeals Before the Environmental Quality Board state 

the following: 

The rules of evidence as applied in civil cases in the circuit courts 
of West Virginia will govern evidentiary hearings before the board 
in accordance with section two, article five, chapter 29A of the 
Code of West Virginia. 

46 CSR 4-5 6.12. (2007). 

The State Administrative Procedures Act allows the Board to take notice of judicially 

cognizable facts provided the parties are afforded an opportunity to contest the facts so noticed. 

JK Va. Code 5 29A-5-2(d) (2007). Rule 201 of the West Virginia Rules of Evidence discusses 

judicial notice and in pertinent states a judicially noticed fact must be one not subject to 

reasonable dispute in that it is ". . . capable of accurate and ready determination by resort to 

sources whose accuracy cannot reasonably be questioned." W. Va. R. Evid. 201(a)(2). 



Ms. Canterberry was a witness at the hearing. Both the Appellants' counsel and members 

of the Board failed to ask Ms. Canterberry if she was a member of Coal River Mountain Watch. 

Appellants seek the Board to review the documents filed with the Secretary of State's office to 

determine that Pauline Canterberry is a member of Coal River Mountain Watch. 

Although the Appellants Motion was made after the close of the evidentiary hearing, 

Rule 201(f) of the West Virginia Rules of Evidence provides that judicial notice may be taken at 

any stage of the proceeding. The State Administrative Procedures Act provides that, "All parties 

shall be notified either before or during hearing, or by reference in preliminary reports or 

otherwise, of the materials so noticed, and they shall be afforded an opportunity to contest the 

facts so noticed." W. Va. Code 5 29A-5-2(d). 

Rule 201(e) of the West Virginia Rules of Evidence also provides for an opportunity for a 

party to be heard as to the propriety of taking judicial notice. Here, Elk Run Mining Company 

filed an objection or response on the basis that this notice would affect "standing" in this 

proceeding, the timeliness of the Appellants' Motion, and an objection to an infringement on its 

due process right to challenge the accuracy of the source of the requested notice. The Board 

disagrees. The Board has not been asked to judicially recognize Coal River Mountain Watch as 

having standing in this matter. The Board has been asked to take Judicial Notice of an official 

record contained in the Secretary of State's Office and published to the public via searchable 

format on the official website of the Secretary of State. 

The statute and rules governing judicial notice and its application do not specify when a 

request for judicial notice must be made, nor have West Virginia decisions concerned themselves 

with when a party must make the request for judicial notice. The Intervenor filed a four-page, 

well-researched brief on this question. The Board finds that all parties had a right and 



to contest the source and the facts requested to be noticed. The  el ell ants ~ o t i o n  is 

Granted and Judicial Notice is taken of the West Virginia Secretary of State Business 

Organization Information System On-Line Reference page indicating that Pauline Canterbem is 

an officer of Coal River Mountain Watch. 

The Appellants filed a Motion for Recusal of Board Member William Gillespie based on 

comments written by Mr. Gillespie about this appeal in a letter to Governor Joe Manchin on 

August 17, 2007. Mr. Gillespie reviewed the Motion and denies the Motion for Recusal and 

states that he believes he is able, and did, consider the arguments of the parties without prejudice. 

11. STANDARD OF REVIEW 

The Board hears appeals of orders issued by Appellee de novo and in accordance with W. 

Va. Code 4 22B-1-7. The Board does not afford deference to the Director's decision. W. Va. 

Division of Envtl. Protection v. Kingwood Coal Co., 200 W. Va. 734, 745, 490 S.E.2d 823, 834 

(1997). Under W. Va. Code 4 22B-1-7(g), the Board "shall make and enter a written order 

affirming, modifying or vacating the order, permit or official action of the chief or secretary, or 

shall make and enter such order as the chief or secretary should have entered." 

To prevail in the appeal, the Appellants must raise an issue with sufficient evidence to 

support a finding that the Appellee's decision was incorrect. If sufficient evidence supported 

such a finding, then the Appellee would have to produce the evidence demonstrating why its 

decision was sound, regardless of the Appellants' evidence. The Appellants have an opportuility 

to show that the evidence produced by the Appellee is pre-textual or otherwise deficient. This 

shifting burden of proof standard was set out in a case before the Circuit Court of Kanawha 

County, Wetzel County Solid Waste Authority v. ChieJ Office of Waste Management, Division of 

Environmental Protection, Civil Action Number: 95-AA-3 (Circuit Court of Kanawha County, 



1999). The Kanawha County Circuit once again approved the use of the Wetzel C o u n ~  burden- 

shifting rule in environmental appeals in Sierra Club v. Benedict, Civ. Action No. 07-AA-42, 

Slip Op. at 6 (Kanawha County Circuit Ct. June 29, 2007). While Wetzel County is merely 

persuasive authority, the Board agrees with the analysis and has used that test here. 

111. STATEMENT OF ISSUES 

Intevenors in this case argue that the parties do not have standing to bring the appeal and 

therefore the question for the board should be resolved quickly, and simply, on a jurisdictional 

basis. Intervenors seek the Board's dismissal of the appeal for lack of jurisdiction because the 

Appellants do not have standing to bring the present action. 

Appellants argued that the challenged orders are deficient on multiple levels. Appellants 

argue there is a dichotomy between two uses of compliance schedules: (1) as a permit condition 

or (2) as part of a compliance or enforcement order. Whereas a permitting authority has broad 

discretion in its use of a compliance schedule as an enforcement tool in a compliance or 

enforcement order, there are strict regulations on a permitting authority's incorporation of a 

compliance schedule into the terms of an NPDES permit. 

Appellants argued that DEP's attempt to modify the terms of the underlying WV/NPDES 

permits through the challenged compliance orders fell well short of the legal requirements for 

such a modification. Consequently, if DEP wanted to use the compliance schedules as an 

enforcement tool, it should not have purported to modify the permits. 

Appellants argued there are seven flaws in the challenged orders, each of which 

constitutes an independent ground on which the Board could void the challenged orders. 

Four of the seven flaws relate to the pennit modification. First, Appellants argued that 

West Virginia law prohibits the incorporation of compliance schedules for post-1977 water 



quality standards into WVINPDES permits issued to coal mining facilities. Second, they argued 

that the purported modifications are substantively defective because they violate the anti- 

backsliding provisions of the CWA (and a subset of seven orders also violate the prohibition on 

the revision of Total Maximum Daily Load ("TMDLV)-based effluent limitations). Third, 

because there were no lawful grounds for a major permit modification, the underlying terms of 

the permits remain unchanged. Fourth, because DEP failed to comply with the procedural 

requirements for a major permit modification, under well-settled law the challenged orders can 

have no effect on the underlying permits. 

Three of the flaws relate to the compliance schedules. The applicable federal and state 

regulations require three findings prior to the issuance of a compliance schedule. Appellants 

argued that the record in these appeals is inadequate to support any of the three findings. First, 

the record is inadequate to support a finding that the compliance schedule will lead to 

compliance with the selenium WQBELs by the final compliance date. Second, the record is 

inadequate to support a finding that the compliance schedules are appropriate. Third, the record 

is inadequate to support a finding that the compliance schedules require compliance as soon as 

possible. 

The Appellants argued that the Board should vacate the challenged orders. Alternatively, 

even if the Board does not vacate the compliance orders, the Board should modify the challenged 

orders by deleting language purporting to modify the underlying permits, leaving in place the 

enforcement agreement between DEP and the permittees. 

The Appellee and Intervenors argued that the statute confers the authority of the WVDEP 

to modify the permit with a compliance schedule, and that the statute trumps the coal IWDES 

regulations and allows the use of a compliance schedule, and that if any procedural violation 



occurred in the notice and comment portion of the modification said violation was cured by later 

action of the WVDEP. 

IV. FINDINGS OF FACT 

After due consideration of the testimony heard, evidence adduced, the submissions of the 

parties, the certified record, and the hearing transcript, and each and every finding proposed, the 

Board hereby rejects, accepts, incorporates, or modifies each such proposed finding by adoption 

of the Board's own Findings of Fact as set forth below: 

General Findings 

1. In April 2007, the West Virginia Department of Environmental Protection 

("WVDEP") issued 78 Compliance Orders to existing West Virginia National Pollutant 

Discharge Elimination System permits ("WVNPDES") which are the subject of these appeals. 

(Certified Record ("CR) 202 through 999.) The original orders were issued in 2004. 

2. On May 4, 2007, the West Virginia Highlands Conservancy, the Ohio Valley 

Environmental Coalition, and Coal River Mountain Watch ("Appellants") appealed seventy- 

eight (78) compliance orders issued by WVDEP, Appeal No. 07-10-EQB. Two (2) compliance 

orders that were not included in Appeal No. 07-1 0-EQB were challenged in a second appeal filed 

on May 8, 2007, Appeal No. 07-12-EQB. (Appellants' Notices of Appeal 07-10-EQB and 07- 

12-EQB.) 

3. The Appellants were aggrieved by the Compliance Orders that extended the 

schedules of compliance for the WVNPDES permits, and extended the deadline for the final 

selenium effluent limitations for three (3) years from the effective date of the Orders. 

(Appellants' Appeal p. .6.) 



4. By the Board's order of September 5, 2007, the two appeals were consolidated 

and nine of the eighty challenged orders were dismissed. (Bd.'s Order of 9/6/07.) 

5. Selenium is a naturally occurring non-metal element. Low levels of selenium are 

beneficial, if not necessary, to the health of plants and animals. However, ingestion of high 

levels of selenium can cause adverse health conditions. (Appellants' Exhibit 10). 

6. In 1992, this ~ o a r d '  adopted the current water quality standards for total selenium 

of 5 parts-per-billion ("ppb") on a chronic basis and 20 ppb on an acute basis as recommended 

by the United States Environmental Protection Agency. W.Va. C.S.R. 5 47-2, App. E, Table 1. 

7. The presence of selenium in mining-related discharges was first discovered in the 

early 2000's when the initial results of the studies undertaken as part of the Draft Programmatic 

Environmental Impact Statement on Mountaintop Mining-Valley Fills ("Draft EIS") were 

published. The findings of those studies indicated that selenium was present in streams where 

mining operations had taken place or were ongoing. At the time, DEP had not ascertained 

whether the selenium discharges were confined to certain watersheds, certain geologic strata, or 

were connected to mining at all. The analysis for selenium is not trivial, requiring a lot of 

expertise, specialized equipment and exceedingly careful pre-treatment of the sample before 

analysis. (Tr. Vol. I, 7, November 15,2007). 

8. Selenium is found mostly in certain southern West Virginia coal seams and shale 

strata associated with these seams. When these strata are excavated and exposed to water, 

selenium can be released in a dissolved form in water. Once dissolved, selenium is most 

commonly found in two anionic forms - selenite and selenate. Selenite is the more toxic of the 

two common forms of selenium, but is easier to remove from water. Selenate is less toxic than 

' In 2005 the West Virginia Legislature transferred all water quality standards rule-making authority from this Board 
to the WV Department of Environmental Protection. 



selenite, but much more difficult to remove from water. The selenium present in mining-related 

discharges is predominantly in the selenate form. Selenium is predominantly present in mine- 

water discharges in southern West Virginia particularly associated with Upper Kanawha-Lower 

Allegheny coal beds. Discharges from mines in northern West Virginia do not typically contain 

selenium at measurable levels. (Tr. Vol. 111, 12-14, November 19,2007). 

9. The discharges from these mined areas are almost uniformly gravity or 

precipitation-induced. Most are discharges from in-stream sediment ponds below the toe of a 

valley fill. (Id., 22-24). 

10. Based on the research that identified the potential selenium-bearing strata, DEP 

imposed a requirement of "material handling plans" for active and new operations to ensure that 

the selenium-bearing strata is separated and isolated in water resistant cells during the mining 

sequence to prevent selenium from dissolving and being released. (Tr. Vol. 11, 105-106, 

November 16,2007). 

1 1. Since discovery of the selenium issue, any permits for new operations in areas 

with streams shown to contain high selenium concentrations had selenium effluent limits that 

became effective at the commencement of the operation. No compliance schedules have been 

issued for new operations. (Id. 103- 104). 

12. DEP placed streams with excess selenium concentrations on the "303(d)" list as 

"impaired" pending development of a "total maximum daily load" ("TMDL") for selenium in the 

stream. As the waste load allocations for the TMDLs were calculated, much more stringent 

selenium effluent limits were included in relevant NPDES permits. (Id.). 

13. The West Virginia Department of Environmental Protection's Watershed 

Assessment Branch is conducting a study to determine the bioaccumulation rates of selenium 



among the fishes of West Virginia's streams and lakes in areas affected by coal mining and 

identify toxic effects among other forms of potentially exposed wildlife. (Appellants' Exhibit 4, 

B 5). 

14. Starting in 2004, DEP began imposing selenium monitoring requirements upon 

renewal of WV/NpDES permits that governed mining-related discharges from existing facilities 

into streams shown to have high selenium concentrations emanating from past or current mining 

operations. DEP also imposed three-year compliance schedules for these permittees to meet the 

final selenium effluent limits. Depending on when a particular compliance schedule was issued, 

they were set to expire sometime between 2007 and 2009. (Tr. Vol. 11, 102-1 05, November 16, 

2007). 

15. DEP did not determine that every operation that received a compliance schedule 

demonstrated a statistical "reasonable potential" to discharge selenium in amounts that would 

violate water quality standards. A permittee could have received a selenium compliance 

schedule or order for several reasons. One group of permits were issued compliance orders 

simply because water sample results for selenium were reported using the wrong order of 

magnitude-milligrams-per-liter instead of micrograms-per-liter (parts per billion or "ppb"). A 

second group received compliance orders because the laboratory analyzing the samples for 

selenium did not use an analytical method with a minimum detection level below 5 ppb. A third 

group received compliance orders because the receiving stream for the discharge was on the 

"303(d) list" as impaired for selenium. A fourth group received compliance orders because DEP 

designated the coal seams being mined as a potential source of selenium. (Id.). 

16. A fifth group received selenium compliance orders because the "discharge 

monitoring report" ("DMR) data showed that there was a statistical "reasonable potential" that 



selenium concentrations in the discharge could be above what would be the water quality based 

effluent limits. (Id.). 

17. The WVDEP did not do an evaluation of each permittee to determine the 

"reasonable potential" to discharge selenium concentrations above the water quality based 

effluent limits. (Id. 86-88). 

18. The WVDEP did not make a reasoned decision about each permittee and instead 

issued the same compliance schedule for each operation regardless of the conditions on the 

ground, in the laboratory, or in the water. (Tr. Vol. I, 307, November 15, 2007). 

19. Since 2001, environmental consultants have conducted field studies in West 

Virginia streams that contain selenium concentrations well above the 5 ppb water quality 

standard to evaluate whether the selenium concentrations are having an adverse impact on 

aquatic life. The data submitted to the Board and the testimony from the Intervenor's expert 

witness, Dr. Mindy Armstead, indicated that streams with selenium concentrations well above 

the 5 ppb standard do not show signs of environmental harm like those associated with the 

Belews Lake study. (Tr. Vol. 111, 202-204, November 19, 2007). 

20. WVDEP underwent various efforts to research the issue of selenium. a.) No 

compliance schedule was issued for new operations. (Tr. Vol. 11, 103-104, November 16,2007). 

b.) Streams with high selenium concentrations are considered "impaired" and placed on a 

"303(d)" list for selenium pending development of a "total maximum daily l o a d  ("TMDL") of 

selenium for the stream. (ID. at 103- 105). c.) Stringent selenium effluent limits were added to 

NPDES permits as the waste load allocations for the TMDL's were calculated. (Id.) d.) 

WVDEP worked with the West Virginia Geological Survey and United States Geological Survey 

to identify coal seams and geologic strata that have potential to discharge selenium above 5 ppb 



if disturbed. (Id. at 104). e.) WVDEP developed plans for active and new operations to ensure 

the selenium bearing strata is separated and isolated to prevent selenium from leaching out. (Id. 

at 105). f.) Conducted research on the availability of water treatment technology to reduce 

selenium concentrations below the 5 ppb water quality standard. (Id. at 107-108). and g.) 

Commenced studies on the selenium bioaccumulation rate for wildlife in West Virginia and 

evaluated the extent of any environmental harm. (Id. at 266). 

21. Despite this effort, Mr. Politan testified his research did not include: scientific 

journals, paid internet research, scientific trade publications, or any independent inquiry beyond 

the first level of information. Consequently, DEP's research did not identify any readily 

available selenium treatment technology that would be feasible to employ in mining settings in 

West Virginia that can consistently reduce total selenium concentrations in mining-related 

effluent to below the existing 5 ppb water quality standard. (Id, at 55, 56, 108, 109, 11 1, 112, 

147, 148, 166, 167,207-212). 

22. If a permittee could not achieve compliance with the final selenium effluent limit 

before expiration of a compliance schedule, and non-compliance continued into the future, the 

permit may be revoked and the associated bond forfeited. In the event of a bond forfeiture, the 

DEP becomes responsible for treating the water at the formerly permitted facility. As of the date 

of the evidentiary hearing in this matter, DEP had not identified any feasible selenium treatment 

technology that it could employ at formerly permitted sites in the event of bond forfeiture. (Id. 

at 27 1). 

23. To allow permittees additional time to identify whether they actually had a 

reasonable potential to violate selenium water quality standards, and if so, develop appropriate 



selenium treatment technology, DEP decided to extend the original compliance schedules for an 

additional three years. (Id. at 109). 

24. In early 2007, DEP published public notices of its intent to modify the 

W V N D E S  permits for the Intervenors and other permittees by extending the compliance 

schedule for the permittees to achieve the final effluent limits for selenium. (Id. at 133, 142). 

25. The notice for each pennit was published in a Class I legal advertisement in 

newspapers of general circulation in the areas where the operations governed by the affected 

W V N D E S  permits are located and sent via electronic mail to persons who have registered to 

receive such notices from DEP. (Id.). 

26. Specific notice of compliance orders was sent to the following government 

agencies on November 14, 2007: United States Fish & Wildlife Service field office in Elkins, 

West Virginia; United States Army Corps of Engineers, Huntington District; West Virginia 

Office of Air Quality; and West Virginia Department of Natural Resources. These agencies 

were provided 30 days to submit comments on the.compliance orders. (Id. at 127, 128, 141). 

27. The specific notice provided to the governmental agencies was filed on the first 

day of the evidentiary hearing in this matter and nearly eight months after the WVDEP's 

decision to modify the permit and grant the compliance schedule. (Id. at 141). 

28. On April 5,2007, DEP modified the Intervenor's WV/NPDES permits by issuing 

the compliance orders that are the subject of the present appeal. (Id. at 112). 

29. The terms and conditions of all such compliance orders are identical except for 

permit number, the permittee's name, and the attached DMR forms. (Tr. Vol. I, p. 328, 

November 15,2007). 



30. The effect of the compliance orders is to modify the underlying permit to extend 

the deadline for the permittees to achieve compliance with the final water quality-based effluent 

limits for selenium until April 5, 2010. The compliance orders also establish the following 

interim requirements and dates for their achievement: (1) submission of status reports to DEP 

every six months; (2) submission of a treatment plan by April 5, 2008; and (3) installation of a 

treatment facility by April 5, 2010. Each of the permittees that received a compliance order was 

presently operating under either a previous compliance order or a compliance schedule set forth 

in its WV/NPDES permit that was due to expire before April5,2010. (CR at 

31. As of April 5, 2007, the original compliance schedule for all the permits that 

received compliance orders had not yet expired. In other words, none of the permittees who 

received the compliance orders had final selenium effluent limits in effect as of April 5, 2007. 

(Id.). 

32. DEP does not conten~plate any additional extensions of the final compliance date 

for the selenium effluent limits. (Tr. Vol. 11, p. 286, November 16,2007). 

33. The Board received testimony about a number of experimental treatment 

technologies under development: catalyzed cementation, biological reduction, and reduction 

with "zero valent iron." (Tr. Vol. 111, p. 21, 29, 30, 40, 59, 133, 135, 279, November 19, 2007) 

(Tr. Vol. IV, p. 52, 53, 105, 114, November 20,2007). 

34. The Board heard testimony about two proven treatment technologies to reduce 

selenium concentrations below 5 ppb - iron hydroxide and reverse osmosis ("RO"). However, at 

this time it is unknown whether or not these technologies are feasible for coal-mine settings. (Tr. 

Vol. 111, p. 24, 29, 55, 57, 59, 63, 116-127, 129-131, 136, 169, 184, 189, 191, 192, November 19, 



35. The Board heard extensive testimony from the Intervenors' witnesses regarding 

the infeasibility of RO to treat mining-related discharges. First, the disposal of brine is a 

substantial problem. Second, the necessity of electricity would make the RO treatment difficult. 

Third, a RO system would require substantial capital cost of constructing a treatment system and 

high operating cost. Fourth, a RO system would require substantial space to construct a 

treatment facility. (Tr. Vol. 111, p. 24, 55, 57, 63, 116-1 19, 121-127, 129-13 1, 136, 169, 184, 

189, 191, 192, November 19,2007). 

36. The West Virginia Water Research Institute, through Dr. Ziemkiewicz and Dr. 

Raymond Lovett are presently investigating a selenium treatment technology that uses "zero 

valent iron" to remove selenium from water. This treatment involves passing water through a 

steel wool-like medium that causes selenium (both selenite and selenate) to adhere to the 

medium and thereby reduce the selenium concentration in the water. This technology is passive 

- it does not require electricity to operate. The anticipated space required to install a treatment 

system is relatively small. The installation costs are anticipated to be between $100,000 and 

$150,000 for a 200 gallon per minute treatment system. Operating costs are expected to be 

relatively low. Although the technology is still in the experimental stage, the initial test results 

demonstrate an ability to reduce selenium concentrations to below 5 ppb. (Tr. Vol. 111, p. 29, 59, 

148- 149, November 19,2007). 

37. The Board finds that the WVDEP and the Intervenors have neglected the problem 

and not acted with an appropriate sense of urgency to discover a treatment solution to the 

problem of selenium in the state's waters. 



38. Due to this neglect, the Board finds that the evidentiary record contains no 

evidence of a feasible and readily available treatment technology suitable for removing very low 

levels of selenium from water in the coal mining setting. 

Intervenor-Specific Findings of Fact 

39. Intervenor Consolidation Coal Company ("CCC") holds WV/NPDES Permit No. 

WV0040711, which authorizes discharges from, among other outlets, an acid mine drainage 

treatment plant, referred to as the "St. Leo" plant, through Outlet 16, discharging into an 

unnamed tributary of Dunkard Creek in Marion County, West Virginia. Outlet 16 is the only 

outlet with a selenium monitoring requirement and compliance schedule. CCC first received 

monitoring requirements and a compliance schedule for selenium from Outlet 16 by Order dated 

May 16, 2005. Under the May 16, 2005 Order, CCC was required to achieve final selenium 

effluent limits at that outlet by May 16, 2008. By Order dated April 5, 2007, DEP extended 

CCC's deadline for achieving compliance with the final selenium effluent limits until April 5, 

2010. 

40. CCC has initiated a number of efforts to address the levels at which its operations 

actually discharge selenium, and to ensure the selenium concentration will comply with the final 

effluent limits in its permit that become effective in April of 2010. Based on a review of past 

analytical data, CCC has found that there were problems with the accuracy of the laboratory 

analyses conducted on water samples. The sample results show erratic and unusually high 

selenium concentrations, particularly for a facility located in northern West Virginia - an area 

that typically does not exhibit selenium in mining-related discharges. CCC is undertaking an 

effort to address the accuracy of the past data and ensure that the results of future sample 

analyses are accurate. (CR, 242-248) (Tr. Vol. IV, p. 15-29, November 20,2007). 



41. In terms of evaluating potential treatment options, CCC employees have 

researched the existing and experimental selenium treatment technologies and evaluated their 

feasibility to treat water at its operations. CCC employees have attended conferences, talked 

with experts, and otherwise kept abreast of developing selenium treatment technologies. CCC 

has even developed pilot scale selenium treatment experiment. (Tr. Vol. IV, Id). 

42. According to testimony in the record it is unlikely CCC could achieve compliance 

with the final selenium effluent limits if they became effective on May 16,2008. (Id. at 28). 

43. Intervenor Maple Coal Company ("Maple") holds WV/NPDES Permit No. 

WV 10093 1 1, which authorizes discharges from active surface mines and one partially reclaimed 

mine into Arrnstrong Creek and Lower Paint Creek. The operations are located in Kanawha 

County and Fayette County, West Virginia. Maple first received monitoring requirements and a 

compliance schedule for selenium by DEP Order dated May 16, 2005. Under the May 16, 2005 

Order, Maple was required to achieve final selenium effluent limits by May 16, 2008. By Order 

dated April 5, 2007, DEP extended Maple's deadline for achieving compliance with the final 

selenium effluent limits until April 5,2010. (Tr. Vol. IV, p. 226-264, November 20,2007). 

44. Maple received a transfer of this permit in November of 2005 from Lexington 

Coal Company, which was an entity created to administer coal assets held by the bankruptcy 

estate of the now-defunct Horizon Natural Resources. Maple has not conducted any surface 

mining on the property governed by the permit since it received transfer of the permit. Since 

acquiring the permit, Maple has undertaken a number of efforts to address existing selenium 

discharges. Maple has sampled and analyzed overburden from previously mined areas and 

conducted water sampling in surrounding streams in an effort to identify the source of selenium 

discharges. Maple has evaluated future mining plans that could help reduce or eliminate existing 



discharges. Maple has evaluated potential selenium treatment technology and is staying abreast 

of developments. (Id). 

45. According to testimony it is unlikely Maple could achieve compliance with the 

final selenium effluent limits if the became effective on May 16,2008. (Id). 

46. Intervenor Paynter Branch Mining, Inc. ("Paynter Branch") holds WVINPDES 

Permit No. WV1016440, which authorizes discharges from a surface mine and associated 

haulroad into Cub Trace of Paynter Branch; an unllamed tributary of Paynter Branch; and 

Paynter Branch itself. Paynter Branch first received monitoring requirements and a compliance 

schedule for selenium when its permit was reissued on January 31, 2006. Under the reissued 

permit, Paynter Branch was required to achieve final selenium effluent limits by either January 

31, 2009 or February 1, 2009 depending on the outlet. By Order dated April 5, 2007, DEP 

extended Paynter Branch's deadline for achieving compliance with the final selenium effluent 

limits until April 5,201 0. 

47. DMR data for Paynter Branch's operations show a consistent pattern of selenium 

concentrations well below what would be the final selenium effluent limits. It would appear that 

the Paynter Branch compliance order falls within the category of compliance orders that allow 

time for the permittee to submit a petition to DEP, demonstrating that there is no "reasonable 

potential" for causing a violation of the selenium water quality standards. 

48. Riverside Energy Company is the holder of WVNPDES permit number 

WV1018876, issued by the DEP on February 28, 2006. This permit allows Riverside to 

discharge wastewater associated with its Cherokee Mine in McDowell County, West Virginia, 

into the Left Fork of Sandlick Creek and unnamed tributaries of the Left Fork of Sandlick Creek. 



49. Riverside's Permit number WV1018876, contained both final and interim limits 

for selenium. The interim limits were set to expire on February 28, 2009. The permit also 

included a compliance schedule that directed Riverside to comply with certain benchmarks. 

Prior to February 28,2006, Riverside had never had a limit for selenium in this permit. 

50. ICG Eastern, LLC ("ICG Eastern") is the holder of WVINPDES permit number 

WV0094889, issued by the DEP on July 6, 2004. This permit allows ICG Eastern to discharge 

wastewater associated with its Knight Ink Mine in Webster County, West Virginia, into two 

tributaries of Big Beaver Creek. These two streams are headwater streams for Big Beaver Creek. 

51. ICG Eastern conducted over two years of sampling before a sample revealed a 

level of selenium greater than what would be the final effective limits for selenium in its permit. 

Prior to this occurrence in February 2007, ICG Eastern had no reason to suspect that it would 

need to institute any treatment methodology to reduce selenium concentrations in its effluent 

below the final limits in its permit. ( Tr., Vol. IV, p. 168 to 169, 11/20/2007). 

52. Hawthorne is the holder of WVINPDES permit number WV0039471, issued by 

the DEP on July 6, 2004. This permit allows Hawthorne to discharge wastewater associated with 

its preparation plant in Upshur County, West Virginia, into Sawmill Run. 

53. Hawthorne's Permit number WV0039471, contained both final and interim limits 

for selenium. The interim limits were set to expire on July 6, 2007. The permit also included a 

compliance schedule that directed Hawthorne to comply with certain benchmarks. Prior to July 

6,2004, Hawthorne had never had a limit for selenium in this permit. 

Anti-backsliding 

54. The original W V W D E S  permits issued to the Intervenors did not include any 

limit on selenium because the WVDEP was unaware that it could be or was present in the 



discharges at levels that could exceed the water quality standard of 5 ppb. (Tr. Vol. 11, p. 220, 

November 16,2007). 

55. The WVDEP began including selenium limits in the WV/NPDES permits for coal 

mining operations soon after discovering that selenium discharges from mine sites could 

contribute to high levels of selenium in certain streams in West Virginia. The WVDEP included 

interim and final selenium limits in the permits for existing facilities. The interim limits were 

effective for three years from the date of permit issuance and imposed a "monitor only" 

requirement for that period. At the conclusion of the "monitor only" period, the final limits of 

4.7 ppb for monthly average and 8.2 ppb for maximum daily were set to become effective. 

56. The WVDEP issued the challenged compliance orders on April 6, 2007. No 

compliance order extending the length of the interim limits was issued to a permittee who held a 

permit with final effective limits for selenium. No final limit for selenium was replaced by an 

interim limit as a result of the WVDEP's action. (Id. at 113). 

Defacto Variance 

57. A compliance schedule is defined in the Clean Water Act as "a schedule of 

remedial measures including an enforceable sequence of actions or operations leading to 

compliance with an effluent limitation, other limitation, prohibition, or standard." 33 U.S.C. 

5 1362(17). 

58 .  The compliance orders do not modify the final limits for selenium in any of the 

permits. The effective date of the final limits for selenium is now April 5, 2010. The 

compliance schedules include benchmarks that the permittee must meet, including the 

submission of a treatment plan within one year of the effective date of the order. (CR. at 



59. The Board finds that the compliance schedules in this case do not constitute a 

defacto variance because the Intervenors and WVDEP have presented evidence of intent to 

comply with the final permit limits. (Tr, Vol. 11, p. 9- 12, November 16, 2007). 

Standing 

60. All of the witnesses that Appellants presented to establish their standing to bring 

this appeal are members of one or more of the Appellant organizations. 

61. All the witnesses the Appellants presented to establish standing satisfied the 

necessary legal requirements to have standing to pursue these appeals before the Board. (Tr, 

Vol. I, p. 38-55, 56-100, 101-108, 109-124, 125-138, 139-152, 153-186, 187-301, November 15, 

2007) (Tr. Vol. 11, p. 8-27, November 15,2007). 

Compliance Schedules In WVINPDES Permits 

62. West Virginia's selenium water quality standard was promulgated after July 1, 

1977. 

63. The numeric aquatic-life criterion for selenium of 5 pgll does not include any 

language authorizing compliance schedules. 

64. Contrary to the NPDES regulations for Non-Coal Facilities, the Coal NPDES 

regulations do not authorize the use of compliance schedules to achieve post-July 1, 1977 water 

quality standards. 

65. WVDEP and this Board administer a federally-approved state program. West 

Virginia's State Water Pollution Control Act, W Va. Code tj 22-1 1-6, authorizes WVDEP to 

issue schedules of con~pliance for meeting water quality-based effluent limits. 

66. A subset of the 24 compliance orders at issue in this appeal affect streams that are 

not in attainment with the selenium water quality standard. 



67. Those seven compliance orders are associated with the following WV/NPDES 

Permits that have waste load allocations pursuant to the Coal River Total Maximum Daily Load 

(TMDL) for selenium: (1) Mingo Logan Coal Company's WVMPDES Permit Number 

WV0065889; (2) Mingo Logan Coal Company's WV/NPDES Permit Number WV1011120; (3) 

Mingo Logan Coal Company's WVNPDES Permit Number WV1004956; (4) Elk Run Coal 

Company's WV/NPDES Permit Number WV1015848; (5) Independence Coal Company's 

WV/NPDES Permit Number WV1016890; (6) Catenary Coal Company's WVNPDES Permit 

Number WV0099692; and (7) Catenary Coal Company's WV/NPDES Permit Number 

WV1014684. (Appellants' Hearing Exhibit 3) (Tr. Vol. I, p. 341-344, November 15, 2007). 

68. The selenium water quality standard is not being met in the streams into which 

those seven permits discharge, specifically Beech Fork, Left Fork of White Oak Creek, Seng 

Creek, Trace Branch, and James Creek. (Appellants' Exhibit 3) (Tr. Vol. I, p. 346). 

69. During the term of the compliance orders at issue, the selenium water quality 

standard in the affected streams will not be attained. (Tr. Vol. 11, p. 51, November 16, 2007). 

70. Even full compliance by all the permittees that received compliance orders may or 

may not have an impact on attaining the selenium water quality standard. (Id at 178). 

71. The selenium water quality standard is an aquatic life criterion. 

72. The streams affected by the seven permits identified above have a designated use 

for the propagation of aquatic life. 

73. That designated use has not been removed from the affected streams. 

Grounds For Major Permit Modification 

74. DEP treated the compliance orders as major modifications of the underlying 

WV/NPDES permits. Therefore, the rules governing major permit modifications apply. The 



NPDES rule for coal operations states that permit modification is appropriate when DEP 

determines that good cause exists for modification of a compliance schedule. Examples of good 

cause include "an act of God, strike, flood, material shortages, or other events over which the 

permittee has little or no control and for which there is no reasonably available remedy." W. Va. 

C.S.R. & 30.8.2.c.2.D. It is clear from this list that good cause can be found, at a minimum, 

because of natural disasters (e.g., flood), human induced causes (e.g., strike), or logistical 

problems (e.g., materials shortage). The rule's reference to "strike" and "materials shortage" 

shows that good cause goes beyond the unexpected natural catastrophe and extends to other 

unforeseen or unavoidable problems. The link between these "causes" is that they are all beyond 

the permittee's control and there is not a "reasonably available remedy" for the problem. 

75. It is maintained that some "other event[] over which the permittee has little or no 

control and for which there is no reasonably available remedy" supplies the requisite good cause 

for permit modification. (Tr. Vol. 11, p. 252, November 16,2007). 47 C.S.R. 5 30-8.2.c.2.D. 

76. The Board finds good caused existed for issuance of the compliance orders 

because the limited research conducted by the WVDEP and the permittees did not discover a 

feasible treatment technology for selenium in coal mine settings. This failure couple with the 

inability to "turn off' the discharges from existing facilities constituted "events over which the 

permittee had little or no control and for which there is no reasonably available remedy." 

Procedural Errors In The Permit Modification 

77. Although DEP published notice of its intent to issue the challenged orders in 

various newspapers and sent notice to its email distribution lists, that notice did not inform the 

public that the proposed action constituted a permit modification. (Appellee's Hearing Exhibit 

1). 



78. The notice published by DEP did not include the term "draft permit." Id. 

79. Notice that a draft permit is available is vital information because without it, 

potentially interested members of the public were not put on notice that DEP intended to modify 

the terms of the WVINPDES permits themselves. 

80. DEP did not prepare draft permits in association with the issuance of the 

challenged orders. Rather, it prepared a document that it calls a "draft order" for each of the 

challenged orders. (Tr. Vol. I, p. 307, November 1 5,2007). 

81. The draft order did not include all applicable conditions under Section 5 and 6 of 

the legislative rule applicable to WVINPDES Permits issued to coal-mining facilities, all of the 

monitoring requirements of the permit, or all of the effluent limitations, standards, prohibitions, 

and conditions and all variances under Section 14. (Id. at 3 16- 18). 

82. The draft permit prepared in association with another recent permit modification 

included much of the information that DEP asserted was not required in a draft permit. 

(Appellants' Hearing Exhibit 5). 

83. DEP did not provide notice of the proposal of the challenged orders to the 

affected federal agencies as require by law. (Tr. Vol. 11, p. 16-27, November 16, 2007). 

84. DEP attempted to cure this deficiency by sending the notices to the affected 

federal agencies or about the first day of the hearing in this matter (more than six months after 

the agency action was finalized). (Id. at 127). 

85. The proposal of more than 80 identical compliance orders is an unprecedented 

action by DEP. (Id. at 193). 

86. The United States Fish and Wildlife Service-which would have received a 

notice of the proposed compliance orders had DEP complied with the law-has demonstrated an 



interest in selenium levels in West Virginia's waters. (Id. at 194-95). 

87. It cannot be said with certainty that the federal agencies would have ignored 

notice of the proposed compliance orders in the way that they may ignore other notices that they 

receive. 

V. DISCUSSION 

Policymakers, regulators, coal operators, and environmentalists in West Virginia have 

been challenged to address the causes and effects of selenium pollution in the waters of the state. 

Four of the five members of the Environmental Quality Board are college professors or adjunct 

faculty at various colleges and universities in West Virginia. This unique background resulted in 

a common analogy being made during the decision-making discussions of the Board. The 

circumstances surrounding the selenium problem and subsequent action are analogous to a 

doctorate student beginning his or her research the night before defending his or her thesis. Too 

much time has been wasted and too little has been done to address problem. What is perhaps 

even more amazing is how little the WVDEP seems to expect from the coal industry. WVDEP 

and the coal industry are asking for more time and yet the lack of urgency continues. 

Board member Armbrecht asked each representative from the Intervenors to calculate 

the amount of staff time being devoted to finding a solution to this problem. The answers were 

stunning. One representative said, 8% of one employee's time, another was lo%, and the 

highest percentage came from Consolidation Coal Company who said it was currently dedicating 

25% of one employee's time to finding a solution to the selenium problem. Ken Politan, 

WVDEP's point person on the problem, testified that when he did his internet research if he ran 

into a site that asked him to pay for information or to review proprietary information, he ended 

his search. He testified that he did not contact the owner or researcher of the proprietary 



informatioll or the University that may have sponsored the research. This board does not place 

all of the blame on WVDEP. It is not the WVDEP's responsibility, nor is it the Appellants, to 

locate and distribute the technology to treat selenium in the mine waters of the state. However, if 

the WVDEP is going to give the industry more time to comply with the standard then it should 

have assessed each permit and site and made an individual determination of what would 

constitute reasonable milestones and compliance deadlines. Instead, in one swoop the WVDEP 

gave a blanket extension with meaningless milestones of action. 

The WVDEP failed to construct a meaningful compliance schedule. The WVDEP took a 

massive problem and applied a one-size fits all solution to it. The solution falls short on 

specifics and milestones for success. A meaningful compliance schedule must be tailored to 

each individual permit and circumstances surrounding the property. During the course of the 

hearing it became apparent that the WVDEP was unaware of the site specific conditions of these 

permits, it didn't fully understand the discharge monitoring reports, and it was unable to tell the 

Board what facilities were meeting the selenium standard, and particularly the WVDEP was 

unable to say whether these facilities could and would meet the standard at the end of the 

compliance schedule. (While the WVDEP does not have a crystal ball to predict what will 

happen at each of these sites, it should have built stronger milestones into the compliance 

schedule so that it could predict that compliance would be achieved at the end of the schedule. 

A compliance schedule is not meant to be a "general" permit all containing the same parameters 

and milestones. The Board finds that WVDEP should have assessed each pennit and mine 

operation and developed an individual compliance schedule for each permit and permittee. 

The Appellants argued that it doesn't matter that there isn't a treatment solution 

immediately available on these mine sites and that the industry must immediately comply with 



the selenium water quality standard. Intervenors argued that if forced to immediately comply 

with the selenium standard, many of the coal companies would likely go bankrupt, and the state 

of West Virginia would assume responsibility for paying to solve the water quality problem. The 

Board is sympathetic to the Appellants argument but agrees with the Intervenors that forcing 

immediate compliance would not result in an environmental victory for the waters of the state or 

the people of West Virginia. 

For above reasons, the Board is remanding the permits back to WVDEP for changes 

consistent with this order. The WVDEP shall comply with the Board's order within thirty- days 

(30) of receipt of this order. Specifically the Board orders the WVDEP to review each of these 

permits, individually, and design a compliance schedule that is site and permit specific. The 

compliance schedule should include meaningful milestones and requirements to demonstrate 

what the permittee is doing to achieve compliance. The Board recommends two month time 

frames for reporting and the milestones should include but not be limited to: a review of the on 

the ground potential to release selenium; findings of fact specific to each site, literature review, 

bench scale studies and pilot studies, a list of contractors, number of employees and financial 

resources assigned to the task. The milestones contained in the permit and compliance schedule 

shall include a "certification" of conformity by WVDEP. Said certification shall be made by 

WVDEP within ten (10) business days after receipt. Certification, or failure to act on a 

certification, is considered an official agency action that can be appealed to this Board and the 

Board commits to schedule the appeal and hold the evidentiary hearing in an expedited manner. 

WVDEP shall give notice to Appellants' counsel of its certification of the milestones contained 

in the compliance schedule. 



The modification of the remanded permits shall be considered a major modification and 

subject to the public notice provisions contained in the statute and regulations. ~dversely  

affected parties and permittees shall have the opportunity to appeal the modification to this 

Board. In the event that an appeal of a modification is made, all appeals shall be scheduled and 

heard on an expedited basis. Failure to comply with the conditions of the compliance schedule 

shall be considered a violation of the permit. Pending the outcome of the revisions to these 

remanded permits, the existing pennits, including the compliance schedule, and permit 

conditions shall be in effect. 

Standing 

The Board has twice concluded that Appellants have standing to pursue these appeals- 

once in response to Intervenors' motions to dismiss and once in response to Intervenors' motion 

for a directed verdict. (Bd.'s Order of 9/6/07) (Tr. Vol. 11, p. 306, November 16,2007). None of 

the evidence presented by Intervenors after the Board ruled on the motion for a directed verdict 

undermined the Board's conclusion. Consequently, the issue of standing should be effectively 

resolved. 

The Board is authorized by the legislature through statute to determine standing in 

proceedings before it. The Board reviews the question of standing to detennine if the Appellant 

has been "adversely affected" by the decision of the WVDEP. The Intervenor's argued a more 

restrictive review based on concepts of constitutional standing. Even under the more restrictive 

evaluation the Board finds that the Appellants have demonstrated standing to pursue these 

appeals. 

Here, the West Virginia Legislature has adopted through statute and legislative rule strict 

statutory procedures for the modification of WVINPDES permits and has provided parties like 



Appellants a procedural vehicle through which parties can ensure compliance with those 

procedures. 47 C.S.R. 5 30-8; W. Va. Code 5 22B- 1-7; 22- 1 1-21. Here, through the testimony 

of their standing witnesses, Appellants have established that they have concrete recreational, 

aesthetic, and property interests in the streams affected by Petitioners' discharges. W. Va. Code 

5 22- 1 1-2 1 provides Appellants with a procedure through which they can protect those interests 

from encroachment by unlawful DEP permitting decisions. Consequently, the standing 

requirements of immediacy of injury and redressability are not strict in these appeals. 

Appellants presented the testimony of nine citizens of the State of West Virginia affected 

by discharges regulated under the challenged orders. Each of them told the story of the role that 

the streams have played in their lives and explained how selenium pollution from the regulated 

facilities (or the threat thereof) harms their aesthetic, recreational, and environmental interests. 

Specifically, through his testimony, Ron Wilkerson established that he is adversely affected by 

the compliance orders issued to the holders of WV/NPDES Permits WV1006029, WV1006118, 

and WV1018876. (Tr. Vol. I, p. 38-55, November 15,2007). Betty Wiley established that she is 

adversely affected by the compliance orders issued to the holders of W V N D E S  Permits 

WV00407 1 1 and WV009901 5. (Id. at 56-1 00). James Tawney established that he is adversely 

affected by the compliance orders issued to the holders of W V N D E S  Permits WV0097144. 

(Id. at 101-08). Cindy Rank established that she is adversely affected by the compliance orders 

issued to the holder of WV/NF'DES Permit Number WV0039471. (Id. at 109-24). Pauline 

Canterberry established that she is adversely affected by the compliance orders issued to the 

holder of WVAVDES Permit Number WV1015848. (Id. at 125-1 38). Joan Linville established 

that she is adversely affected by the compliance order issued to the holder of WV/NPDES Permit 

Number WV1016890. (Id. at 139-52). Maria Gunnoe established that she is adversely affected 



by the compliance order issued to the holders of WV/NPDES Permits WV0065889, 

WV1003887, WV1004140, WV1011120, WV1016024, and WV1004956. (Id. at 153-86). 

Vivian Stockman established that she is adversely affected by the compliance orders issued to 

the holders of WV/NPDES Permits WV0068764, WV0096962, WV1014684, WV0093912, 

WV10093 1 1, WV1016440, WV1014780, and WV0099520. (Id. at 187-301). Finally, Turner 

Sharp established that he is adversely affected by the compliance order issued to the holder of 

WVI NPDES Permit Number WV0094889. (Tr. Vol. 11, p. 8-27, November 16, 2007). All of 

the standing witnesses established that they are members of the environmental groups that 

appealed the compliance orders. Consequently, Appellants have standing to maintain these 

appeals. 

Permit Modification 

The WV/NPDES rule for coal operations states that permit modification is appropriate 

when DEP determines that good cause exists for modification of a compliance schedule. 

Examples in the regulation of good cause include "an act of God, strike, flood, material 

shortages, or other events over which the permittee has little or no control and for which there is 

no reasonably available remedy." W.Va. C.S.R. 5 30.8.2.c.2.D. The rule's reference to "strike" 

and "material shortage" implies that good cause goes beyond the unexpected natural catastrophe 

and extends to other unforeseen or unavoidable problems. 

Here, WVDEP and the Intervenor have argued that until the turn of the century, around 

2000, the coal industry and regulators did not realize that selenium in mine discharge was a 

problem. No evidence to the contrary has been offered and the Board finds that it is reasonable 

that the WVDEP would understand the regulations to give it authority to modify the compliance 



order and therefore the permit. The Board agrees with WVDEP's actions in modifying the 

compliance schedule and the permit. 

Because WVDEP deemed the modification a major modification the permits were 

required to comply with the public notice requirements of the regulations. The Appellant argued 

that WVDEP had to put the entire permit out for public notice rather than just the modification. 

The Board disagrees and finds the action of the WVDEP was appropriate when it placed the 

modified portions of the permit out for public notice. 

The WVDEP failed to thoroughly follow the notice requirement when it did not send 

notice of its action to numerous government agencies as required by the regulation. In a 

ridiculous attempt to overcome this problem, the WVDEP mailed notice of its prior action on the 

first day of the evidentiary hearing in this matter. On November 14, 2007 specific notice was 

mailed to the following agencies: United States Fish & Wildlife Service field office in Elkins, 

West Virginia; United States Army Corps of Engineers, Huntington District; West Virginia 

Office of Air Quality; and West Virginia Department of Natural Resources. These agencies 

were provided 30 days to submit comments on the compliance orders. Ken Politail of the 

WVDEP testified that he understood that the agencies did not pay attention to the notices when 

received. Obviously, whether or not the agencies review the material is not significant. 

Although the remedy was more than six-months late, a remedy was provided, and the Board does 

not find this failure to be a reversible error. The Board warns that although in this instance the 

failure was not a reversible error, in the future it may be regarded as such. 

NPDES Regulations For Coal and Non-Coal Facilities 

The testimony has shown the Board that there is a glaring inconsistency between the coal 

and non-coal NPDES regulations. The non-coal regulations provide clear authority for granting 



compliance schedules under specific circumstances with precise criteria to be achieved. The coal 

NPDES regulations are not as straight forward in this area. The coal NPDES regulations do not 

contain the same language and upon researching the legislative and administrative history of the 

regulations it is apparent that the regulations never contained the language. 

EPA has concluded that compliance schedules can be issued when state regulations allow 

for their use. In  Re: Starkist Caribe, Inc., 3 E.A.D. 172, 1990 WL 324290 *6 (April 16, 1990). 

Accordingly, there is no federal impediment to the use of compliance schedules where, as in 

West Virginia, the state regulations provide for their use. 

The WV/NPDES regulations provide for the use of compliance schedules when 

"necessary and appropriate." The state rule governing the issuance of WVINPDES permits to 

mining facilities includes the following paragraph: "The permit may, when appropriate, specify 

a schedule of compliance leading to compliance with CWA, Article 11, and rules promulgated 

thereunder." W.Va. Code St. R. 9 47-30.6.2.0. 

The language used by the Legislature in W.Va. Code 922-1 1-6 has been interpreted by 

DEP and this Board to specifically authorize the issuance of "schedules of compliance" in 

appropriate circumstances. West Virginia Rivers Coalition v. McClung, Appeal No. 05-17-EQB 

and PPG Industries, Inc. v. Director, Appeal No. 05-1 8-EQB. This Board explicitly fouiid in 

that appeal that "the West Virginia Water Pollution Control Act and promulgated Rules 

associated with the Act authorize the WVDEP to issue NPDES permits with compliance 

schedules . . ." West Virginia Rivers Coalition, at p. 10. 

The coal WV/NPDES rule says "schedules of compliance for existing sources shall 

require compliance as soon as possible, but in no case later than the applicable statutory 

deadline: . . .July 1, 1977 for water quality based effluent limits under CWA Section 



301(b)(l)(C)." W.Va. Code St. R. 9 47-30-6.2.0.1. The coal WV/NPDES rule expressly 

prohibits compliance schedules for water quality standards already in effect before July 1, 1977, 

but neither expressly addresses nor prohibits compliance schedules for standards adopted after 

1977. 

The fact that the coal WV/NPDES rule does not expressly address whether compliance 

schedules can be used for standards adopted after July 1, 1977 does not mean that compliance 

schedules cannot be utilized by WVDEP in the coal WV/NPDES realm. W.Va. Code 5 22-1 1-6 

grants the WVDEP broad authority to issue compliance schedules when appropriate. Both the 

West Virginia Constitution and cases interpreting the state constitution clearly state that 

legislative statutes, which expressly authorize compliance schedules, cannot be eviscerated by an 

executive branch rule. W.V. CONST. art. V 9 1; See generally, Cooper v. Gwinn, 298 S.E. 2d 

781 (W.Va. 1981). Nothing in the coal WV/NPDES rule overrides W.Va. Code 9 22-1 1-6 which 

expressly provides for the use of compliance schedules. Accordingly, WVDEP has the authority 

to include compliance schedules in permits issued to coal mining facilities under W.Va. Code St. 

R. 9 47-30-1 et seq. 

Anti-Backsliding 

The original WV/NPDES permits issued to the Intervenors did not include any limit on 

selenium because the WVDEP was unaware that it could be or was present in the discharges at 

levels that could exceed the water quality standard of 5 ppb. 

The WVDEP began including selenium limits in the WV/NPDES permits for coal mining 

operations soon after discovering that discharges from mine sites could contribute to high levels 

of selenium to certain streams in West Virginia. The WVDEP included interim and final 

selenium in the permits for existing facilities. The interim limits were effective for three years 



from the date of permit issuance and imposed a "monitor only" requirement for that period. At 

the conclusion of the "monitor only" period, the final limits of 4.7 ppb for monthly average and 

8.2 ppb for maximum daily were set to become effective. 

The WVDEP issued the challenged compliance orders on April 5, 2007. No compliance 

order extending the length of the interim limits was issued to a permittee who held a permit with 

final effective limits for selenium. No final limit for selenium was replaced by an interim limit 

as a result of the WVDEP's action. 

De Facto Variance 

The compliance orders do not modify the final limits for selenium in any of the permits. 

The effective date of the final limits for selenium is now April 5, 2010. The compliance 

schedules include benchmarks that the permittee must meet, including the submission of a 

treatment plan within one year of the effective date of the order. 

Ken Politan testified that he did not foresee any future extension of these compliance 

schedules once the final limits become effective in 2010. He further testified that the WVDEP's 

goal of reaching compliance by April 5, 2010 was reasonable. The Board finds that the 

WVDEP's goal of reaching compliance by April 5,2010 is not only reasonable it is essential. 

The Board finds that with diligent research, investigation, and investment it is likely that 

some form of treatment will be available by 2010 that will allow the Intervenors to meet their 

final limits for selenium. 

Use of Compliance Schedules by WVDEP 

The Board finds that the inadequate research conducted by WVDEP and the Intervenors 

indicated that there was no effective treatment system available on the ground for selenium in 

2007 when the WVDEP modified these permits. The Board further finds that the reasons for the 



lack of an effective treatment technology, as noted above, are because the WVDEP and 

Intervenors have not worked hard enough to research, identify, and fund effective treatment 

technology. However, the Board finds that because no operative treatment system was 

identified by the Intervenors and the Appellee, the permittees could not achieve compliance by 

April 5,2007. 

CONCLUSIONS OF LAW 

Standard of ReviewIBurden of Proof 

1. The Board hears appeals of orders issued by Appellee in accordance with W. Va. 

Code 5 22B-1-7. 

2. The Board does not afford deference to the Director's decision, but rather, the 

Board acts independently on the evidence before it. W. Va. Division of Envtl. Protection v. 

Kingwood Coal Co., 200 W. Va. 734, 745,490 S.E.2d 823, 834 (1997). 

3. When hearing appeals of DEP actions, this Board shall consider both the factors 

DEP was authorized to consider, "but also the economic feasibility of treating or controlling, or 

both, the discharge of solid waste, sewage, industrial wastes or other wastes involved." W. Va. 

Code, 9 22B-1-7(h). 

4. The West Virginia Water Pollution Control Act and its implementing regulations 

authorize WVDEP to issue compliance schedules "where necessary and proper" that allow a 

reasonable amount of time for a pennittee to achieve compliance with a water quality standard or 

effluent limit. W. Va. Code tj 22-1 1-6; West Virginia Rivers Coalition v. McClung, Appeal No. 

05-17-EQB and 05-1 8-EQB, Conclusion of Law 7 6. 

5. This broad grant of authority requires that WVDEP determine that it is "necessary 

and proper" to allow the permittee time to comply with a water quality standard or effluent limit 



and that the agency specify a reasonable amount of time for the permittee to come into 

compliance. 

6 .  The Board concludes that the WVDEP7s decision to both issue the compliance 

orders and establish a three year compliance period was reasonable based on the following: the 

final limits for selenium remain in the permit, the inadequate research into available treatment 

technologies, the ongoing pilot studies, and that WVDEP could have reasonably selected 201 0 in 

its original compliance schedules. 

7. Under W. Va. Code 5 22B-1-7(g), the Board "shall make and enter a written order 

affirming, modifying or vacating the order, permit or official action of the chief or secretary, or 

shall make and enter such order as the chief or secretary should have entered." 

8. The WVDEP administers a federally-approved state program and is not charged 

with administering federal law. See, generally West Virginia Coal Ass 'n v. Brugg, 248 F.3d 275 

(4"' Cir. 2001). Accordingly, the requirements of the West Virginia Water Pollution Control Act 

("WPCA") and its associated regulations are the controlling law before this Board. 

9. If WVDEP administers its State program in a manner that is inconsistent with 

federal law, then that is a matter to be taken up by USEPA and WVDEP pursuant to 33 U.S.C. 

5 1342(b) & (c). 

10. Nevertheless, with regard to allegations that the challenged orders violate the 

CWA's "antibacksliding" provisions, the CWA section 402(0) limitation on relaxing a water 

quality-based limit in a subsequent permit only applies when the limit in the past permit has been 

"established" and the new limit is "comparable" to the limit in the previous permit. 33 U.S.C. 



1 I. The Board concludes that there was never a final "established" limit in the 

permits. If the prior permit contains an unexpired compliance schedule for achieving an effluent 

limit, USEPA does not consider the "effluent limit" to have yet been "established or become 

enforceable for the purposes of anti-backsliding. 

12. Without an established final limit in effect, there can be no "backsliding." In the 

present situation, the only permit limitation for selenium with which any of these pennittees have 

ever had to comply is the "monitor only" requirement. The extension of this "monitor only 

requirement" until April 5, 2010 does not equal a relaxation of an effective limit because that 

permit limit has not changed. Moreover, the final limit has not been changed by any of the 

WVDEP's actions. 

De Facto Variances 

13. Variances and compliance schedules are different instruments and serve different 

purposes. A variance is defined as: 

any mechanism or provision under CWA Sections 301 or 3 16 or 
under 40 C.F.R. Part 125 or in the applicable effluent limitations 
guidelines which allows modification to or waiver of the generally 
applicable effluent limitation requirements or time deadlines of the 
CWA. This includes provisions which allow the establishment of 
alternative limitations based on fundamentally different factors or 
on CWA Sections 301(c), 301(g), 301(i), 302(b)(2), and 316(a). 
W.Va. Code St. R. 5 47-30-2.5 1. 

The approval of a request for a variance results in a permit having a new limitation for the 

parameter or parameters that are the subject of the variance request. In this case, if a variance 

had been granted, the final effluent limit would not be the water quality-based effluent limit. All 

permits at issue in this Appeal, however, contain a final limit that is either the water quality- 

based effluent limit or based on a TMDL waste load allocation. 



14. A compliance schedule does not modify the final permit limit but sets for a 

timeframe for the permittee to come into compliance with said final limit. The Clean Water Act 

defines a "schedule of compliance" to be "a schedule of remedial measures including an 

enforceable sequence of actions or operations leading to compliance with an effluent limitation, 

other limitation, prohibition, or standard." 33 U.S.C. 9 1362(17). 

15. The compliance orders are compliance schedules, not variances, because they are 

for a specific, reasonable amount of time, include benchmarks leading to compliance, and do not 

alter the final limits in the permits. Accordingly, the WVDEP did not need to go through the 

procedures for issuing a variance when issuing these compliance schedules. 

16. This Board's rationale in West Virginia Rivers Coalition v. McClung, Appeal No. 

05-17-EQB and PPG Industries, Inc. v. Director, Appeal No. 05-18-EQB finding that the 

WVDEP had erred in including a compliance schedule in PPG's permit does not apply to, and 

does not control, the present situation. Here, there is no evidence of an available technology 

proven effective at reducing selenium concentrations in mining discharges below the final permit 

level as there was for the mercury levels in the PPG appeal. Further, whereas PPG's previous 

permit provided PPG with the time and opportunity to upgrade its treatment system, the previous 

compliance schedules for the permits at issue in this appeal did not convey the sense of urgency 

needed to require the permittees or the Appellee to develop an effective treatment system and 

install it. 

17. Compliance schedules exist for a reasonable amount of time. A period of six 

years from when selenium was first included as a limit in permits-with no gvailable technology 

for treatment--to when a brand new technology will be ready for industry-wide implementation, 

is reasonable. The WVDEP administers a federally-approved state program and is not charged 



with administering federal law. See, generally West Virginia Coal Ass 'n v. Bragg, 248 F.3d 275 

(4t11 Cir. 2001). Accordingly, the requirements of the West Virginia Water Pollution Control Act 

("WPCA) and its associated regulations are the controlling law before this Board. 

18. If WVDEP's administers its State program in a manner that is inconsistent with 

federal law, then that is a matter to be taken up by USEPA and WVDEP pursuant to 33 U.S.C. 

5 1342(b) & (c). 

Use of Compliance Schedules by WVDEP 

19. EPA has concluded that compliance schedules can be issued when state 

regulations allow for their use. In  Re: Starkist Caribe, Inc., 3 E.A.D. 172, 1990 WL 324290 *6 

(April 16, 1990). Accordingly, there is no federal impediment to the use of compliance 

schedules where, as in West Virginia, the state regulations provide for their use. 

20. The WV/NPDES regulations provide for the use of compliance schedules when 

"necessary and appropriate." The state rule governing the issuance of WV/NPDES permits to 

mining facilities includes the following paragraph: "The permit may, when appropriate, specify 

a schedule of compliance leading to compliance with CWA, Article 11, and rules promulgated 

thereunder." W.Va. Code St. R. 5 47-30.6.2.0. 

21. The language used by the Legislature in W.Va. Code 522-11-6 has been 

interpreted by DEP and this Board to specifically authorize the issuance of "schedules of 

compliance" in appropriate circumstances. West Virginia Rivers Coalition v. McClung, Appeal 

No. 05-17-EQB and PPG Induslries, Inc. v. Director, Appeal No. 05-18-EQB. This Board 

explicitly found in that appeal that "the West Virginia Water Pollution Control Act and 

promulgated Rules associated with the Act authorize the WVDEP to issue NPDES permits with 

compliance schedules . . ." West Virginia Rivers Coalition, at p. 10. 



22. The coal WVNPDES rule says "schedules of compliance for existing sources 

shall require compliance as soon as possible, but in no case later than the applicable statutory 

deadline: . . .July 1, 1977 for water quality based effluent limits under CWA Section 

301(b)(l)(C)." W.Va. Code St. R. 5 47-30-6.2.0.1. The coal WV/NPDES rule expressly 

prohibits compliance schedules for water quality standards already in effect before July 1, 1977, 

but neither expressly addresses nor prohibits compliance schedules for standards adopted after 

1977. 

23. The fact that the coal WV/NPDES rule does not expressly address whether 

compliance schedules can be used for standards adopted after July 1, 1977 does not mean that 

compliance schedules cannot be utilized by WVDEP in the coal WVNPDES realm. W.Va. 

Code 4 22-11-6 grants the WVDEP broad authority to issue compliance schedules when 

appropriate. Both the West Virginia Constitution and cases interpreting the state constitution 

clearly state that legislative statutes, which expressly authorize compliance schedules, cannot be 

eviscerated by an executive branch rule. W.V. CONST. art. V tj 1; See generally, Cooper v. 

Gwinn, 298 S.E. 2d 781 (W.Va. 1981). Nothing in the coal W V N D E S  rule overrides W.Va. 

Code fj 22-11-6 which expressly provides for the use of compliance schedules. Accordingly, 

WVDEP does have the authority to include compliance schedules in permits issued to coal 

mining facilities under W.Va. Code St. R. 5 47-30-1 et seq. 

24. Compliance schedules, once issued, can be modified just like any other part of a 

permit if good cause exists to do so. Good cause to modify a permit includes "an act of God, 

strike, flood, material shortages, or other events over which the permittee has little or no control 

and for which there is no reasonably available remedy." W.Va. Code St. R. 5 47-30.8.2.c.2.D. 

"Good cause" goes beyond the unexpected natural catastrophe and extends to other unforeseen 



or unavoidable problems over which the permittee has no control and for which there is no 

"reasonably available remedy." 

Notice 

25. The coal WVNPDES rule requires that when a major permit modification is 

proposed, a draft permit is prepared. W.Va. Code St. R. 5 47-30-10. During a permit 

modification, only the part of the permit being modified is open for comment. W.Va. Code St. 

R. § 47-30-10. Accordingly, the "draft permit" that the WVDEP prepares only includes the 

pages or sections of the permit being modified, not the entire permit. The Board concludes that 

the WVDEP fulfilled its obligation to prepare a draft permit by preparing the draft compliance 

orders. 

26. The Board further concludes that the W D E P ' s  failure to initially provide listed 

federal and state agencies with notice of the draft compliance orders did not result in reversible 

error. The WVDEP has cured this oversight and has expressed a willingness to consider 

comments from these agencies when and if received, even though it will be after the general 

public comment period. 

Standing 

27. Appellants have standing to prosecute these appeals. 

28. The Board has twice before concluded that Appellants have standing to pursue 

these appeals-once in response to Intervenors' motions to dismiss and once in response to 

Intervenors' motion for a directed verdict. Bd.'s Order of 9/6/07; Transcript of 11/16/07 at 306. 

29. None of the evidence presented by Intervenors after the Board ruled on the 

motion for a directed verdict undermined the Board's conclusion. 

30. Through the testimony of their standing witnesses, Appellants have established 



that they have recreational, aesthetic, and property interests in the streams affected by 

Petitioners' discharges. 

3 1. W. Va. Code §§ 22-1 1-2 1 provides Appellants with a procedure through which 

they can protect those interests from encroachment by unlawful DEP permitting decisions. 

32. Consequently, the standing requirements of immediacy of injury and 

redressability are not as strict in these appeals as they might be in certain federal court actions. 

Conclusion 

The Board hereby ORDERS that the Permits subject to this appeal are REMANDED 

back to WVDEP for changes consistent with this order. The WVDEP shall comply with the 

Board's order within thirty- days (30) of receipt of this order. Specifically the Board orders the 

WVDEP to review each of these permits, individually, and design a compliance schedule that is 

site and permit specific. The compliance schedule should include meaningful milestones and 

requirements to demonstrate what the permittee is doing to achieve compliance. The Board 

recommends two month time frames for reporting and the milestones should include but not be 

limited to the following: a review of the on the ground potential to release selenium; findings of 

fact specific to each site, literature review, bench scale studies and pilot studies, a list of 

contractors, number of employees and financial resources assigned to the task, and contingent 

plans for projects that fail to achieve compliance. The milestones contained in the permit and 

compliance schedule shall include a "certification" of conformity by WVDEP. Said certification 

shall be made by WVDEP within ten (10) business days after receipt. Failure of the WVDEP to 

act on the certification within ten business days is considered a failure to act that can be appealed 

to this Board and will be scheduled and heard on an expedited basis. Certification is considered 

an official agency action that can be appealed to this Board and will be scheduled and heard on 



an expedited basis. WVDEP shall provide notice of its action taken on the certification of the 

milestones contained in the compliance schedule to the Appellants' counsel and the WVDEP's 

website. 

The modification of the remanded permits shall be considered a major modification and 

subject to the public notice provisions contained in the statute and regulations. Adversely 

affected parties and permittees shall have the opportunity to appeal the modification to this 

Board. In the event that an appeal of any of the modifications is made, all appeals shall be 

scheduled and heard on an expedited basis. Failure to comply with the conditions of the 

compliance schedule shall be considered a violation of the permit. Pending the ORDERED 

revisions to these remanded permits, the existing permits, including the compliance 

schedule, and permit conditions shall be in effect. 

-fh 
It is so ORDERED this 12 day of June, 2008. 


